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THE CHIEF JUSTICE

Decem.ber• 10, 1969

Re: No. 60 - Evans v. Abney

Dear Hugo:This is a difficult case with a result I do not
relish, but the question is one for the State. (States,
unlike Federal agencies and this Court, are not
infallible!)

Seeing it as a State question, I join your
opinion.
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SUPREME COURT OF THE UNITED STATES
Fr .3m:

NO. 60.-OCTOBER TERM, 1969

t.k,

Circulatfr,

E. S. Evans et al., Petitioners, On Writ of Certiorarldoircllitat
v.
the Supreme Court of
Guyton G. Abney et al.
Georgia.
[December —, 19691
MR. JUSTICE BLACK delivered the opinion of the Court.

•

Once again this Court must consider the constitutional
implications of the 1911 will of United States Senator
A. 0. Bacon of Georgia which conveyed property in trust
to Senator Bacon's home city of Macon for the creation
of a public park for the exclusive use of the white people
of that city. As a result of our earlier decision in this
case which held that the park, Baconsfield, could not
continue to be operated on a racially discriminatory
basis, Evans v. Newton, 382 U. S. 296 (1966), the
Supreme Court of Georgia ruled that Senator Bacon's
intention to provide a park for whites only had become impossible to fulfill and that accordingly the trust
had failed and the parkland and other trust property
had reverted by operation of Georgia law to the heirs
of the Senator. 165 S. E. 2d 160 (1968). Petitioners,
the same Negro citizens of Macon who have sought in
the courts to integrate the park, contend that this termination of the trust violates their rights to equal protection and due process under the Fourteenth Amendment.
We granted certiorari because of the importance of the
questions involved. 394 U. S. 1012 (1969). For the
reasons stated herein, we are of the opinion that the
judgment of the Supreme Court of Georgia should be
and it is affirmed.
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lc: The Chief Justice
Mr. Justice Douglas
Mr Justice Harlan
r. Justice Brennan
Mr. Justice Stewart
Mr. Justice White
Mr. Justice Fortas
Mr. Justice Marshall

SUPREME COURT OF THE UNITED ST4TX%lack
No. 60.-OCTOBER TERM, 1969
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Pecirculat
E. S. Evans et al., Petitioners, On Writ of Certiorari to
V.
the Supreme Court of
Guyton G. Abney et al.
Georgia.
[January —, 1970]
MR. JUSTICE BLACK delivered the opinion of the Court.

Once again this Court must consider the constitutional
implications of the 1911 will of United States Senator
A. 0. Bacon of Georgia which conveyed property in trust
to Senator Bacon's home city of Macon for the creation
of a public park for the exclusive use of the white people
of that city. As a result of our earlier decision in this
case which held that the park, Baconsfield, could not
continue to be operated on a racially discriminatory
basis, Evans v. Newton, 382 U. S. 296 (1966), the
Supreme Court of Georgia ruled that Senator Bacon's
intention to provide a park for whites only had become impossible to fulfill and that accordingly the trust
had failed and the parkland and other trust property
had reverted by operation of Georgia law to the heirs
of the Senator. 165 S. E. 2d 160 (1968). Petitioners,
the same Negro citizens of Macon who have sought in
the courts to integrate the park, contend that this termination of the trust violates their rights to equal protec
tion and due process under the Fourteenth Amendment.
We granted certiorari because of the importance of the
questions involved. 394 U. S. 1012 (1969). For the
reasons to be stated, we are of the opinion that the judgment of the Supreme Court of Georgia should be, and it
is, affirmed.
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SUPREME COURT OF THE UNITED STATE
No. 60.-OCTOBER TERM, 1969

Ciro:'-

Recirculatc.'
E. S. Evans et al., Petitioners. On Writ of Certiorari to
v.
the Supreme Court of.
Guyton G. Abney et al.
Georgia.
[November —, 1969]
MR. JUSTICE DOUGLAS, dissenting.

•

Bacon's will did not leave any remainder or reversion
to his heirs. He left "all remainders and reversions and
every estate in the same of whatsoever kind" to the
City of Macon. He further provided that the property
"under no circumstances, or by any authority whatsoever" should "be sold or alienated or disposed of, or at
any time for any reason" be "devoted to any other purpose or use excepting so far as herein specifically
authorized."
Giving the property to the heirs, rather than reserving
it for some municipal use, does therefore as much violence to Bacon's purpose as would a conversion of an
"all white" park into an "all Negro" park.
No municipal use is of course possible where the beneficiaries are members of one race only. That was true.
in 1911 when Bacon made his will. Plessy v. Ferguson,
163 U. S. 537, decided in 1896, had held that while "separate" facilities could be supplied each race, those facilities had to be "equal." The concept of "equal" in this
setting means not just another park for Negroes but one
equal in quality and service to that state facility which
is furnished the whites. See Sweatt v. Painter, 339.
U. S. 629, 633-634. It is apparent that Bacon's will projected a municipal use which at the time was not constitutionally permissible unless like accommodations were
made for the Negro race.
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SUPREME COURT OF THY UNITED S'T'ATES
No. 60.—OCTOBER TERM, 1969

From:

E. S. Evans et al., Petitioners, On Writ of Certiorari to
the Supreme Court of
Guyton G. Abney et al.
Georgia.
[January 26, 1970]
MR. JUSTICE DOUGLAS, dissenting.

Bacon's will did not leave any remainder or reversion
iii "Baconsfield" to his heirs. He left "all remainders
and reversions and every estate in the same of whatsoever
kind" to the City of Macon. He further provided that
the property "under no circumstances, or by any authority whatsoever" should "be sold or alienated or disposed
of, or at any time for any reason" be "devoted to any
other purpose or use excepting so far as herein specifically
authorized."
Giving the property to the heirs, rather than reserving
it for some municipal use, does therefore as much violence to Bacon's purpose as would a conversion of an
"all-white" park into an "all-Negro" park.
No municipal use is of course possible where the beneficiaries are members of one race only. That was true
in 1911 when Bacon made his will. Plessy v. Ferguson,
163 1J. S. 537, decided in 1896, had held that while "separate" facilities could be supplied each race, those facilities had to be "equal." The concept of "equal" in this
setting meant not just another park for Negroes but one
equal in quality and service to that municipal facility
which is furnished the whites. See Sweatt v. Painter, 339
U. S. 629, 633-634. It is apparent that Bacon's will projected a municipal use which at the time was not constitutionally permissible unless like accommodations were
made for the Negro race.
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SUPREME COURT OF THE UNITED STATES
No. 60.--OCTOBER TERM, 1969
E. S. Evans et al., Petitioners, On Writ of Certiorari to
v.
the Supreme Court of
Guyton G. Abney et al.
Georgia.
[January —, 1970]
MR. JUSTICE BRENNAN, dissenting.

For almost half a century Baconsfield has been a
public park. Senator Bacon's will provided that upon
the death of the last survivor among his widow and two
daughters title to Baconsfield would vest in the Mayor
and Council of the City of Macon and their successors
forever. Pursuant to the express provisions of the will,
the Mayor and City Council appointed a Board of Managers to supervise the operation of the park, and from
time to time these same public officials made appointments to fill vacancies on the Board. Senator Bacon
also bequeathed to the city certain bonds which provided income used in the operation of the park.
The city acquired title to Baconsfield in 1920 by purchasing the interests of Senator Bacon's surviving
daughter and another person who resided on the land.
Some $46,000 of public money was spent over a number of years to pay the purchase price. From the outset
and throughout the years the Mayor and City Council
acted as trustees, Baconsfield was administered as a
public park. T. Cleveland James, superintendent of
city parks during this period, testified that when he
first worked at Baconsfield it was a "wilderness . . .
nothing there but just undergrowth everywhere, one
road through there and that's all, one paved road." He
said there were no park facilities at that time. In the
1930's Baconsfield was transformed into a modern reerea-.
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CHAMBERS OF

JUSTICE POTTER STEWART

December 9, 1969

No. 60 -

Evans v. Abney
•

Dear Hugo,

I am glad to join the opinion you have

written for the Court in this case.

Sincerely yours,

Mr. Justice Black
Copies to the Conference

SUPREME COURT OF THE UNITED STATES
NO. 60.-OCTOBER TERM, 1969

E. S. Evans et al., Petitioners, On Writ of Certiorari to.
v.
the Supreme Court of
Guyton G. Abney et al.
Georgia.
[December —, 1969]
MR. JUSTICE BLACK delivered the opinion of the Court..

Once again this Court must consider the constitutional
implications of the 1911 will of United States Senator
A. 0. Bacon of Georgia which conveyed property in trust
to Senator Bacon's home city of Macon for the creation
of a public park for the exclusive use of the white people.
of that city. As a result of our earlier decision in this
case which held that the park, Baconsfield, could not
continue to be operated on a racially discriminatory
basis, Evans v. Newton, 382 U. S. 296 (1966), the.
Supreme Court of Georgia ruled that Senator Bacon'sintention to provide a park for whites only had be-come impossible to fulfill and that accordingly the trust
had failed and the parkland and other trust property.
had reverted by operation of Georgia law to the heirs
of the Senator. 165 S. E. 2d 160 (1968). Petitioners,.
the same Negro citizens of Macon who have sought in
the courts to integrate the park, contend that this termination of the trust violates their rights to equal protection and due process under the Fourteenth Amendment.
We granted certiorari because of the importance of the
questions involved. 394 U. S. 1012 (1969). For the
reasons stated herein, we are of the opinion that the
judgment of the Supreme Court of Georgia should be
and it is affirmed.

Au.►remt (grrurt of tilt Iiittriteir
loastitt4trat,

.sfatts.

Q. zog4g

December 8, 1969

Re: No. 60 Evans v. Abney
Dear Hugo:
Please add at the conclusion
of this opinion:
"MR. JUSTICE MARSHALL took
no part in the decision of this
case."
Sincerely,
T.M.
Mr. Justice Black

